EXPERTS’ IMMUNITY





INTRODUCTION





Experts’ Work





Experts are instrumental in bringing a claim in the courts, arbitration or adjudication. An expert’s opinion on the merits often determines the entire strategy of a claim. Further, a tribunal is generally persuaded by an expert’s report and the evidence experts give is often relied upon to clarify complex and technical issues leading a tribunal to a conclusion.





Experts are paid significant amounts of money for their opinions and advice so why shouldn’t they be accountable if they do it negligently or otherwise? 





Experts’ Immunity





Traditionally immunity has been justified by reference to the public interest in expert witnesses giving truthful and fair evidence in court and pre-trial work if it is inextricably linked, without fear of being sued by a party whose case is lost. 





In Jones v Kaney the appellant challenged the rule that an expert witness enjoyed immunity from any form of civil action arising from the evidence he gave in the course of proceedings.





Cases prior to Jones v Kaney:





The case of Stanton v Callaghan� illuminated the extent of immunity previously granted to experts. In this case an expert structural engineer fundamentally amended his opinion after an ‘experts meeting’ which resulted in undermining his client's case. The client then brought a breach of retainer and negligence action against him. The court held that the expert's immunity from suit included not only testimony in court but any pre-trial work that was; 





"so intimately connected with the conduct of the case in court that it can fairly be said to be a preliminary decision affecting the way that the case is to be conducted when it comes to a hearing". 





In the case of Raiss v Palermo� where an expert was dishonest and lied to the parties and the court, his immunity stayed intact. 





Since Stanton, however, there have been a number of developments that have sought to limit immunity. In Hall v Simons� the House of Lords abolished advocates' immunity from suit on the basis that it did not consider it made any difference to the possible conflict of duties (to the court and to the client) that an advocate may face. Immunity should do nothing to improve an advocate's respect for his overriding duty to the court and the fact that he respects that duty over the duty to the client couldn't in itself be considered grounds for a negligence claim. 





In 2000, the Human Rights Act 1998 came into force which imports into UK law the right to a fair trial, Article 6 of the European Convention on Human Rights. 





Having regard to Hall v Simons and Article 6 why should a claimant and/or defendant who has suffered loss at the hands of a negligent expert not have a right to remedy that wrong?





From now on experts will have to carefully consider what a reasonable expert would do, say and advise in the prevailing circumstances. Because, overturning the court of first instance ruling, the Supreme Court removed protection afforded to expert witnesses that has been in place for over 400 years. 





Jones v Kaney





The Supreme Court by a majority (Lord Hope and Lady Hale dissenting) has held that the immunity from suit for breach of duty, whether in contract or in negligence, that expert witnesses have enjoyed in relation to their participation in legal proceedings should be abolished. 





Why did the Supreme Court abolish expert immunity from negligent actions?





The majority of the Court were influenced by the effect of the House of Lords decision in Hall v Simons, taking the view that the decision had not diminished the Bar’s readiness to perform their duty to the court, nor had there been a proliferation of vexatious claims against barristers in respect of their performance at court or their work closely related to the court hearing.





In fact, Lord Brown envisaged that the quality of expert evidence might be improved by the removal of the immunity, anticipating that experts will have a; 





"sharpened awareness of the risks of pitching their views of the merits of their client’s case too high or too inflexibly lest these views come to expose and embarrass them at a later date."





Summary Comments





In my view whilst this ruling should not impact upon the expert’s role when providing objective and independent service for the benefit of both the court and the client the court’s recent decision undoubtedly brings experts into the real world. 





FACTS IN JONES v KANEY





Jones had been hit by a car in March 2001 and suffered physical and psychiatric consequences. He consulted solicitors with a view to bringing a claim for personal injury, and they instructed Dr Kaney, a clinical psychologist, to prepare a report on his psychiatric injuries for the purposes of the litigation. 





Dr Kaney reported that the appellant was suffering from post traumatic stress disorder (PTSD). Proceedings were issued and liability was admitted, so that the only remaining issue was the amount of damages. Jones was examined by a consultant psychiatrist instructed by the defendant driver, who expressed the view that Jones was exaggerating his symptoms. The district judge ordered the two experts to hold discussions and to prepare a joint statement to assist the court at the trial. 





Dr Kaney after speaking with the defendant switched sides and signed a joint statement supporting the defendant’s expert witness. It was Jones' case that Dr Kaney carried out this task negligently, and thereby signed a joint statement which wrongly recorded that Dr Kaney agreed that Jones had not suffered PTSD and that she had found Jones to be deceitful in his reporting. 





The road traffic accident claim eventually settled for a significantly lower sum than it would have had Dr Kaney not switched sides. Consequently, in April 2009, Jones launched a professional negligence claim against her. Kaney pleaded witness immunity from suit as dictated by the 1999 case Stanton.





Bound by Stanton, the court of first instance ordered a strike out, but having regard to cases post Stanton which sought to limit witness immunity together with the Human Rights Act 1998 coming into force the High Court considered that that the Court of Appeal would also be bound by Stanton, accordingly the Court of first instance granted Jones a ‘leap-frog certificate’ to ask the Supreme Court to hear the appeal. 





THE REASONS FOR THE DECISON 





The reasons for the decision of the majority (Lord Phillips, who gave the lead judgment, Lord Brown, Lord Collins, Lord Kerr and Lord Dyson) were as follows: 





Witness immunity dates back over 400 years, long before the development of the modern law of negligence and the practice of forensic experts to offer services to litigants for reward. It originally took the form of absolute privilege against defamation claims but was extended to all forms of suit. It overlapped with the wider immunity formerly enjoyed by an advocate from negligence claims by his own client, before that immunity was abolished by the House of Lords in 2001 on the ground that it could no longer be justified. 





The general rule was that every wrong should have a remedy and that any exception to this rule must be justified as being necessary in the public interest and kept under review. The primary rationale for the immunity was a concern that an expert witness might be reluctant to give evidence contrary to his client's interest, in breach of his duty to the court, if there was a risk that this might lead his client to sue him. In common with advocates, however, there was no conflict between the duty that the expert had to provide services to his client with reasonable skill and care, and the duty he owed to the court. The evidence did not suggest that the immunity was necessary to secure an adequate supply of expert witnesses. The removal of immunity for advocates had not diminished their readiness to perform their duty, nor had there been a proliferation of vexatious claims or multiplicity of actions. 





For these reasons the majority concluded that no justification had been shown for continuing to hold expert witnesses immune from suit for breach of duty in relation to the evidence they give in court or for the views they express in anticipation of court proceedings. This decision did not affect the continued enjoyment by expert witnesses of absolute privilege from claims in defamation, nor did it undermine the longstanding immunity of other witnesses in respect of litigation. 





Lord Hope and Lady Hale, dissenting, disagreed with the majority's approach of reviewing the justification for the immunity. The rule was longstanding and its application to claims beyond defamation in respect of evidence given by any witness was confirmed by the House of Lords in Watson v M'Ewen [1905] AC 480. The question therefore was whether an exception to this rule could be justified. Their main concern arising from the decision of the majority was the effect on disappointed litigants liable to commence worthless but time-consuming claims against their experts. The lack of a secure principled basis for removing the immunity, of a clear dividing line between what was to be affected by the removal and what was not, and of reliable evidence to indicate what the effects might be, suggested that the wiser course was to leave any reform, if needed, to Parliament.





In summary the reasons were that the general rule was that every wrong should have a remedy and that any exception to this rule must be justified as being necessary in the public interest. In common with advocates there was no conflict between the duty that the expert had to provide services to his client with reasonable skill and care, and the duty he owed to the court. 





There was no evidence to suggest that the immunity was necessary to secure an adequate supply of expert witnesses and the removal of immunity would not diminish their readiness to perform their duty, nor would it seem that there would be a proliferation of vexatious claims or multiplicity of actions as a result of removing such immunity. 





What (if any) Changes Lie Ahead For Experts?





In my view there will be changes for some experts in how they approach the work they are asked to carry out. 





In pre-trial work I suspect experts will begin to fill their reports with caveats. As for the work during the trial itself I suspect negligence is not going to be easy to prove against an expert witness in relation to what he says in the heat of the courtroom. It is to be expected that experts may try to contractually limit their liability to a maximum sum.





The question is will the quality of experts’ reports be better and/or will the end user be better off as a direct result of this decision? Most experts already provide an outstanding service so I suspect not. However, even these experts may lose focus on occasions and if they do at least the end user has a remedy for those times occasions. 
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